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Recent Developments

• SEC Staff Legal Bulletin No. 20

• 2015 OCIE Exam Priority – “Proxy Services” 
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SEC and Staff Pronouncements on Proxy 
Advisory Firms (pre-2014 Bulletin)

• 2003 SEC rules, form amendments, and adopting 
releases are limited in addressing the role played by 
proxy advisory firms in proxy voting.

• SEC staff’s 2004 no-action letters (Egan-Jones Proxy 
Services and Institutional Shareholder Services, Inc.)
address conflict of interest scenarios.

• SEC’s 2010 Concept Release on the U.S. Proxy 
System included a discussion of (i) the role and legal 
status of proxy advisory firms, (ii) concerns about their 
role, and (iii) potential regulatory responses.
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SEC Staff Legal Bulletin No. 20

The June 2014 SEC staff bulletin provides guidance 
about:

• investment advisers’ proxy voting responsibilities, 
particularly with respect to their use of proxy advisory 
firms

• the exemptions to the federal proxy rules that are 
commonly relied upon by proxy advisory firms
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SEC Staff Legal Bulletin No. 20 – Key 
Takeaways

Key takeaways from the portion of the Bulletin directed to investment 
advisers:

• Fiduciaries with respect to services undertaken

• Together with clients, have flexibility regarding proxy voting 
arrangements

• Should ascertain the proxy advisory firm’s “capacity and 
competency to adequately analyze proxy issues”

• Must provide ongoing oversight of the proxy advisory firm

• Should take reasonable steps to investigate material errors and 
seek to determine whether the proxy advisory firm is taking 
reasonable steps to seek to reduce similar errors in the future
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Initial Due Diligence of Proxy Advisory 
Firms – Fund Advisers

Key considerations:

• Capacity and competency of proxy advisory firm

• Approach taken can be broadly similar to that taken for 
other fund service providers

• Anticipated costs and benefits of (i) hiring proxy 
advisory firm, and (ii) alternatives

• Nature and quality of services to be provided, quality 
and experience of the personnel, stability of the 
organization, competitiveness of pricing, and any 
potential conflicts of interest
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Initial Due Diligence of Proxy Advisory 
Firms – Fund Boards

Key considerations:

• May choose to be involved to varying degrees in the 
selection and approval of proxy advisory firms

• Could determine to approve a proxy advisory firm 
based on the fund adviser’s recommendation, or could 
delegate the selection of the proxy advisory firm to the 
fund adviser, subject to the board’s oversight
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Ongoing Oversight of Proxy Advisory 
Firms – Fund Advisers

• Reviews conducted at least annually

• A function of the nature and extent of the 
services the proxy advisory firm provides

• Could address the proxy advisory firm’s actual 
performance since the last review
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Ongoing Oversight of Proxy Advisory 
Firms – Fund Boards

• Board generally will rely on the fund adviser to report 
on the firm’s performance; the fund’s CCO may report 
on compliance-related matters.

• Board and fund adviser generally will determine the 
frequency of board reports and their content.

• Reporting depends on the level and types of proxy 
advisory firm services used.
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Use of Proxy Voting Guidelines

• Subject to board approval, fund advisers may formulate 
and maintain proxy voting guidelines, and may receive 
input from proxy advisory firms.

• A fund adviser receiving input from a proxy advisory 
firm may wish to consider: the firm’s standard proxy 
voting guidelines and how they are formulated and 
revised.

• The fund adviser and the fund board should review the 
proxy voting guidelines at least annually.  

10



Proxy Advisory Firms’ Research and 
Recommendations

• Initial review (and subsequent reviews, as appropriate): 
consider assessing the resources that a proxy advisory 
firm dedicates to proxy research and analysis.

• To understand the analytical process, could inquire 
about: 

 Extent to which the firm’s standard guidelines determine 
ultimate recommendations 

 Information relied upon and parties typically consulted 

 Methodologies and models that influence the firm’s 
recommendations
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Proxy Advisory Firms’ Potential 
Conflicts of Interest

• Consider whether the proxy advisory firm can make 
recommendations that are in the best interest of the fund.

• Should have an understanding of a proxy advisory firm’s:

 organizational structure and business relationships, and whether they 
could give rise to any potential conflicts; and

 processes for identifying, mitigating, and disclosing its potential 
conflicts 

• Could make a determination regarding a proxy advisory firm’s 
impartiality by conducting a thorough review of the firm’s conflict 
procedures and the effectiveness of their implementation
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Review of and Response to Errors

• Can be categorized as (i) operational errors (e.g., 
neglecting to submit voting instructions on behalf of a 
fund), or (ii) errors related to research or analysis (e.g., 
making an error in a research report)

• When a fund adviser learns of a material error, it should 
investigate the error and seek to determine whether the 
proxy advisory firm is taking reasonable steps to seek 
to reduce similar errors in the future.

• As with any service provider, could consider the types 
of errors that it could encounter and then review the 
design of the proxy advisory firm’s policies, procedures, 
and controls.
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